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Purpose 

In June 2016, the UK voted to leave the European Union in a referendum by 51.9% to 48.1%.  

The UK must now negotiate a new relationship with Europe and formally withdraw from the 

EU. This will result in the most significant changes to the UK’s constitution in a generation.  

The subject has been the focus of considerable analysis and commentary over recent months 

and rather than repeat much of this work, this briefing provides the context, a brief 

discussion on the key concerns for the environment and provides signposts to further 

analysis and commentary.  
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How will Brexit work? 

The European Union (Notification of 

Withdrawal) Bill 2017 (the Brexit Bill) 

passed through Parliament without 

amendment and received Royal Assent on 

16th March 2017. 

On 29 March 2017 the UK triggered Article 

50 of the Lisbon Treaty, the legal 

mechanism for the withdrawal of a 

Member State from the EU. The use of 

Article 50 started the timer on a two-year 

process of exit talks.  

Talks commenced on 19 June 2017. Michel 

Barnier, the EU's chief Brexit negotiator 

made clear that Britain would have to 

negotiate leaving the EU before 

negotiating a future trade deal. The terms 

of reference for the negotiations have now 

been published1.  

During the negotiation period, EU laws will 

still apply to the UK, the UK will continue 

to participate in other EU business as 

normal, but will not participate in internal 

EU discussions or decisions on its own 

withdrawal.  

On the EU side, the agreement will be 

negotiated by the European Commission 

following a mandate from EU ministers 

and concluded by EU governments “acting 

by a qualified majority, after obtaining the 

consent of the European Parliament.” This 

means that the European Parliament may 

be an unpredictable factor in striking a 

deal and UK MEPs will still have an 

involvement.  

Prime Minister Theresa May has set the 

key advocates of the ‘leave’ campaign in 

charge of the Whitehall ‘Brexit 

departments’. These include Boris Johnson 

                                                 
1 Terms of reference for the Article 50 negotiations 

between the United Kingdom and the European 

Union 

as the Foreign Secretary, Dr Liam Fox as 

the Secretary of State for International 

Trade and David Davis as the Secretary of 

State for the Department for Exiting the 

European Union (DExEU). Of these, it is 

David Davis’s department that will have 

the larger role up until the UK leaves the 

EU. Michael Gove, another key proponent 

of the ‘leave’ campaign has been 

appointed to Secretary of State for 

Environment, Food and Rural Affairs which 

will also have a significant role in 

reshaping post EU Britain.  

Each Government department will put 

forward its Brexit ‘strategy’ and it will be 

for DExEu to draw on their experience and 

coordinate. The Cabinet Committee for 

leaving the EU will decide on the trade-

offs between the departments.  

Select Committees will also have a role in 

scrutiny, such as the House of Commons 

Environmental Audit Committee and the 

House of Lords EU Energy and 

Environment Sub-Committee. There is a 

newly created Exiting the European Union 

Committee, although given this committee 

has a large scope and a high number of 

members, with ten ‘leave’ and 11 ‘remain’ 

MPs, it is likely that the departmental 

committees may be more effective at 

scrutiny.  

Parliament will have a vote on the final 

deal once Theresa May has effectively 

agreed it with her European counterparts, 

although this is unlikely to be meaningful, 

simply an agreement to the deal on the 

table or to go forward with no deal at all. 

If there is no deal at all then the UK would 

be subject to World Trade Organisations 

rules.  

https://www.gov.uk/government/publications/terms-of-reference-for-the-article-50-negotiations-between-the-united-kingdom-and-the-european-union
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Brexit and Devolution  

The UK will negotiate on behalf of the 

devolved administrations as it is a reserved 

matter. However as EU policy is almost 

‘domestic’ in nature the administrations 

will be given a role. They will be engaged 

through the Joint Ministerial Committee, 

chaired in plenary by the Prime Minister 

and attended by the First Ministers of 

Scotland and Wales and the First and 

deputy First Ministers of Northern Ireland. 

Both the Scottish and Welsh Governments 

(supported by Plaid Cymru) have 

published White Papers that set out their 

preference to remain in the Single Market.  

The Northern Ireland Executive has not 

published a White Paper on EU exit. In 

Northern Ireland and Ireland there will 

need to be a practical solution to there 

being a UK/ EU border which will have a 

unique economic, social and political 

context. 

MEPs from each of the devolved 

administrations will also have a role in the 

negotiations.  

What will Brexit mean for the UK? 

In the lead up to the triggering of Article 

50 there was much confusion over 

whether Theresa May would seek a ‘hard’ 

or ‘soft’ Brexit. A soft Brexit would mean 

that the UK would remain in the single 

market and customs union with most 

European legislation still effective and the 

European Commission retaining 

enforcement powers through the 

European Court of Justice.  

Instead, in its White Paper - The United 

Kingdom’s exit from, and new partnership 

with, the European Union - the 

Government has stated that it will seek a 

hard Brexit leaving the European Economic 

Area (EEA): “We will not be seeking 

membership of the Single Market but will 

pursue a new strategic partnership with 

the EU, including an ambitious and 

comprehensive Free Trade Agreement and 

a new customs agreement.” 

 

 

 

EU and related membership groupings – UK 

Government White Paper 
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Implications of leaving the  EU and EEA 

S The free movement of goods, 

services, people and capital within 

the European Single Market will no 

longer apply 

S The European Court of Justice (ECJ) 

will not have jurisdiction in the UK  

S Future access to the Single Market 

will have to be negotiated. This 

would still rely on products meeting 

European standards and meeting 

internationally agreed standards, e.g. 

REACH regulations on chemicals and 

eco-labelling  

S The UK will not contribute to the EU 

budget, although it will have to 

settle a ‘divorce bill’  

S The UK will not have a say in the 

formulation and amendment of EU 

policy on the environment  

S The cornerstone policy that affects 

land management, the Common 

Agricultural Policy (CAP) will no 

longer apply to the UK  

S The Common Fisheries Policy will 

not apply although there will need 

to be a mutually beneficial deal 

between UK and EU fishing 

industries to retain access to waters  

S The Habitats and Bathing Waters 

Directives no longer apply 

S Access to the European Investment 

Bank could be lost 

S Access to joint research programmes 

and funding could be lost  

 

 

 

 

 

 

 

The Repeal Bill 

It is estimated that one sixth of our 

statute is from Europe and we abide by 

12,000 regulations. Most of this 

European law is transposed into national 

law so it will remain after the UK exits the 

EU. The Repeal Bill was included in the 

Queen’s speech to remove the European 

Communities Act 1972 and convert the 

body of existing EU law into domestic 

law. 

The Bill has three elements: 

S It will repeal the European 

Communities Act 1972 

S The Bill will preserve EU law where 

it stands at the moment before we 

leave the EU. Parliament (and, 

where appropriate, the devolved 

legislatures) will then be able to 

decide which elements of that law 

to keep, amend or repeal once we 

have left the EU - the UK courts will 

then apply those decisions of 

Parliament and the devolved 

legislatures. 

S Finally, the Bill will enable changes 

to be made by secondary 

legislation to the laws that would 

otherwise not function sensibly 

once we have left the EU, so that 

our legal system continues to 

function correctly outside the EU. 

 

Other Brexit Bills  

The Queen’s Speech listed a number of 

other ‘Brexit Bills’: 

S A customs bill - This will replace EU 

customs rules and allow the UK to 

impose its own tariffs after Brexit. 

S A trade bill - This will allow the UK to 

operate its own trade policy after 

Brexit. This may face opposition 

https://en.wikipedia.org/wiki/European_Single_Market
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from those MPs determined to keep 

the UK in the EU customs union. 

S An immigration bill - This will allow 

the UK to set its own immigration 

policy. 

S A fisheries bill - This will enable the 

UK to take control of its fishing 

waters after Brexit and to set fishing 

quotas. 

S An agriculture bill - This will set up a 

system to support farmers after 

Brexit takes them out of the 

common agriculture policy. 

S A nuclear safeguards bill - This will 

set up a nuclear safeguards regime 

to compensate for the fact that 

Brexit will take the UK out of 

Euratom, a separate treaty governing 

safety in the civil nuclear power 

industry. 

S An international sanctions bill - This 

will allow the UK to continue 

applying international sanctions, 

because after Brexit it will no longer 

be bound by EU sanctions policy. 

S An EU (approvals) bill - This is a 

technical bill, implementing changes 

to treaties involving the EU, the UK 

and non-EU countries. 
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Key concerns for the environment 

Increasingly environmental challenges 

from air pollution to water quality have 

been understood as transboundary in 

nature and have required a multi-national 

approach to resolve. There is a risk that 

the environment is neglected post-Brexit 

as a result of not having EU drivers and we 

could undo some of the environmental 

gains of the last few decades.  

The impact will be felt strongly within the 

environment department: 

S Of around 12,000 EU laws, a quarter 

of the total relate to Defra 

S Defra distributes £3 billion a year of 

EU money to farmers and land 

managers; around 2000 people in 

the Rural Payments Agency ensure 

this money is paid, and similar 

numbers in Natural England help 

them improve the environment; 

S Some 60% of the UK’s food and 

drink exports–the largest UK 

manufacturing sector–went to the 

EU in 2015. Over 70% of our annual 

agri-food imports come from the EU. 

There is a concern over the capacity within 

government departments to deliver on 

these aspirations with Defra having 

already faced a 25% cut in resources. It is 

now hiring staff to work on its EU Exit 

strategy.  

The Brexit White Paper states that:  

“The Government is committed to 

ensuring we become the first 

generation to leave the 

environment in a better state than 

we found it. We will use the Great 

Repeal Bill to bring the current 

framework of environmental 

regulation into UK and devolved 

law”.  

The Secretary of State for Exiting the EU, 

David Davis MP later advised that this 

process would be done ‘wherever 

practical’. There are aspects of EU 

environmental law that currently bind the 

UK, but which have never been transposed 

into domestic law, for example ECJ case 

law. This may be an opportunity to 

effectively do away with certain pieces of 

legislation which are perceived to be 

burdensome or not fit for purpose so 

there is some potential risk to 

environmental legislation at this point. 

Defra itself has indicated that around a 

third of laws may be too complicated to 

transfer, leaving the future management 

of key areas such as emissions trading and 

chemicals far from certain. 

Other risks relate to what happens once 

this legislation is firmly under control of 

the UK Parliament; in these circumstances 

legislation is easier to repeal, particularly if 

it is transposed as secondary and not 

primary legislation.  

The Birds and Habitats Directives and the 

Bathing Waters Directive are not 

applicable once we leave the EU. The 

farming Minister George Eustice, made his 

feelings on the Habitats and Birds 

Directives clear when he denounced them 

as “spirit crushing green directives”. EU 

nature legislation is considerably stronger 

than the UK legislation which preceded it. 

These hugely valuable protections for our 

national wildlife would undoubtedly be 

under pressure if they were perceived 

sufficiently widely as a brake on the pace 

of development, particularly housing and 

economic growth.  

Mention of the Water Framework Directive 

has been noticeable by its absence by 

government and commentators. Many of 

the 10,000 people in the Environment 

Agency check the quality of water bodies 

against standards set by the EU which 
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have vastly improved their quality over the 

years.  

It is not clear what the long term fate of 

these Directives will be but they will 

continue to apply until changed by 

Parliament. CIWEM considers there will 

undoubtedly be serious public backlash 

against any proposals to remove or 

significantly weaken such major 

environmental protections as the Habitats, 

Birds, Bathing Water or Air Quality 

Directives which safeguard the quality of 

our environment.  

A crucial factor which has played a key 

part in the achievement of significant 

environmental improvements in the UK at 

times, has been the ability of the European 

Court of Justice to hold national 

governments’ feet to the fire in the form 

of infraction proceedings (valuable in 

forcing implementation of the 

requirements of the Bathing Water 

Directive and Ambient Air Quality 

Directive). Without this enforcement 

mechanism, an alternative approach will 

be needed, such as enhancing the powers 

of the UK Supreme Court.  

 

Replacement of EU Funding 

The UK receives around £6bn of funding 

each year. Whilst this is a small sum in 

overall spending terms, it has a significant 

benefits to agriculture, rural affairs, 

regional economies and science. Two 

thirds of agri-environment expenditure 

originates from the CAP and it is 

estimated that UK farmers received €3.1bn 

in 2015. 

Another concern is that research may 

suffer. The UK is one of the largest 

recipients of research funding in the EU. 

There are many joint research 

programmes with partners in Europe and 

access to European funds such as Horizon 

2020, Life funding and European Research 

Council funding could be at risk. UK 

universities currently benefit from around 

£1 billion a year in EU research funding. 

The loss of free movement of people may 

also have implications for access to skills. 

 

 

House of Commons Library. 2017. The economy 

and public finances  

The loss of access to the European 

Investment Bank will mean that the UK will 

need to develop our own investment 

funds. In 2015 the EIB provided €7.77 

billion to UK infrastructure projects such as 

the Thames Tideway Tunnel. Norway and 

Switzerland have found that the EIB will 

only fund their projects when they are for 

interconnector projects with EU countries 

and they have struggled to access low cost 

finance for other projects.   
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Opportunities  

In the upcoming negotiations and the 

wider programme of government the 

focus of the Government will be 

important. It is already seeking to find the 

opportunities that Brexit might present 

across all departments. 

The UK has more often than not been a 

leader rather than a detractor in terms of 

its handling of EU environmental policy 

since the 1970s, across governments of all 

political colour. A great deal of European 

legislation was led by or supported by the 

UK. This affords some reassurance that the 

leave result will be unlikely to result in a 

bonfire of environmental legislation. 

Parliamentary time will need to be 

dedicated to reviewing regulations after 

the exit which could take a number of 

years.   

The CAP is an area where we could 

significantly improve environmental 

protection and create a more progressive 

policy. By focusing funding on delivering 

public goods including food production, 

ecosystem services access, public health, 

water quality improvements and 

preventing flooding will make the benefits 

more tangible.  

 

 

House of Commons Library. 2017. The economy 

and public finances  

CIWEM calls for Environment at the 

heart of EU exit  

Environmental protection and standards 

must be maintained as we leave the EU 

and negotiate future trade deals. The 

new Government must commit to 

providing equivalent, or better, 

protection for the environment when we 

leave the EU.  

The ‘precautionary principle’ and the 

‘polluter pays principle’ – the 

fundamental foundations of 

environmental protection – must be 

transposed into UK law and any trade 

deal must treat environmental standards 

as non-negotiable.  

The civil service must be given enough 

capacity to deliver EU exit alongside a 

meaningful domestic programme of 

government. Skilled and experienced 

staff will be needed to backfill positions 

lost to the departments coordinating EU 

exit.  

 

CIWEM calls for p rogressive agriculture 

and land management  

An ambitious strategy to replace the 

European Common Agricultural Policy 

(CAP) is needed. A replacement for CAP 

should ensure that public money is used 

efficiently to deliver sustainable food 

production whilst improving the 

provision of public goods including 

ecosystem services, public health, high 

water quality and catchment level flood 

resilience. 
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Although we have an opportunity to 

design better polices and subsidies to 

benefit the environment, the difficulty will 

be in persuading the general public that 

public money should be spent here when 

NHS funding was a key topic in the 

referendum campaign. As the map above 

illustrates devolution will also come into 

play when readdressing farm payments.  

 

Loss of policy certainty and continuity  

Most businesses, certainly the most 

forward thinking and successful, do not 

regard environmental regulation as a great 

burden. They plan for it and adapt to it, 

investing accordingly and will typically be 

more resilient as a result. The common 

business request in this context is long-

term regulatory certainty to enable 

planning and the ability to raise capital 

and a level playing field to guarantee fair 

trade. The longevity of EU policy and 

regulation has helped deliver against 

these needs and businesses will be looking 

for a clear steer from UK government 

going forwards.   

CIWEM will be monitoring events closely 

and pressing for the maintenance and 

improvement of levels of environmental 

protection and performance within the UK. 

We are keen to extend an invitation to our 

members to assist us in this work.  
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